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RE: PROPOSED FEDERAL REGULATION TO
PRESERVE BASIC RIGHTS AND FREEDOMS

UNRESOLVED ISSUES:

1) Each state has different procedures and standards to effectively eliminate an individual’s United
States Constitutional rights under their current guardianship/conservatorship laws.

2) Family members or other interested persons spread throughout the United States cannot rely upon
one set of regulations to control guardianship/conservatorship fraud. The lack of national regulation
immediately and frequently has adverse affects upon the freedoms of parents, siblings, relatives and
friends.

3) A growing elderly population will more easily fall victim to unscrupulous professionals who prey
upon the elderly, safe in the knowledge that outsiders not familiar with local laws or access to
attorneys knowledgeable in out-of-state regulations are thereby at a disadvantage in attempting to
prevent fraud.

4) Many states, in their guardianship/conservatorship laws, do not inform prospective wards of their
simple and constitutional right to due process with a trial by jury.

5) The National Conference of Commissioners on Uniform State Laws can simply provide
recommendations that are unaddressed either too frequently or addressed too late; exemplified by the
Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act revised in 1997 and 2007.

GOALS:
1) Create a dependable, timely and uniform Federal standard for guardianship/conservatorship
procedures to protect all United States citizens.

2) Safeguard the United States Constitutional rights provided and guaranteed to prospective wards of
guardians and conservators that are mandated by U.S. Code Title 42 Chapter 35 Subchapter 1.

3) Mandate a trial by a jury of one’s peers, as does the State of Kentucky, for anyone charged with
incapacity and the subsequent loss of all basic individual freedoms and rights because of such
charges, which include, but are not limited to the rights and freedoms to:

a) vote,

b) marry,

c) apply for government benefits,

d) drive,

e) travel,

f) seek or retain employment,

g) enter into contracts,

h) file suit,

1) manage property,

j) gift or dispose of property,

k) determine residence,

I) consent to medical treatment,

m) make decisions about social environment or other aspects of life.
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4) Severe penalties must focus on strict implementation of regulations to help preserve a prospective
ward’s individual rights and assure an expedient end to any fraudulent guardianship.

5) There is a growing need to protect and preserve as many of these individual American civil rights
and freedoms as possible by Federal regulation before they are lost or destroyed:

(existing) U.S. Code Title 42 Chapter 35 Subchapter I § 3001. Congressional Declaration of Objectives:
The Congress hereby finds and declares that, in keeping with the traditional American concept of
the inherent dignity of the individual in our democratic society, the older people of our Nation are
entitled to, and it is the joint and several duty and responsibility of the governments of the United
States, of the several States and their political subdivisions, and of Indian tribes to assist our older
people to secure equal opportunity to the full and free enjoyment of the following objectives:

(10) Freedom, independence, and the free exercise of individual initiative in planning and managing
their own lives, full participation in the planning and operation of community-based services and
programs provided for their benefit, and protection against abuse, neglect, and exploitation.

(existing) U.S. Code Title 42 Chapter 35 § 3002. Definitions:
For the purposes of this chapter— (18) (A) The term “exploitation” means the fraudulent or
otherwise illegal, unauthorized, or improper act or process of an individual, including a caregiver or
fiduciary, that uses the resources of an older individual for monetary or personal benefit, profit, or
gain, or that results in depriving an older individual of rightful access to, or use of, benefits,
resources, belongings, or assets.
(B) In subparagraph (A), the term “caregiver” means an individual who has the responsibility for
the care of an older individual, either voluntarily, by contract, by receipt of payment for care, or as a
result of the operation of law and means a family member or other individual who provides (on
behalf of such individual or of a public or private agency, organization, or institution) compensated
or uncompensated care to an older individual.

PROPOSED FEDERAL LEGISLATION KNOWN AS: “THE ADELE CHRIS ACT”
TO BE CONSIDERED UNDER United States Code Title 18, Part 1, Chapter 13, § 242.

GUARDIANSHIP/CONSERVATORSHIP

.500 Declaration of Federal legislative purpose.

1. It is the intent and purpose of this United States Code to recognize that incompetent persons have
varying degrees of incompetence.

2. Persons who are only partially incompetent must be legally protected without a determination of
total incompetency and without the attendant deprivation of civil and legal rights that such a
determination requires.

3. To this end, guardianship and conservatorship for incompetent persons shall be utilized only as is
necessary to promote their well-being, including protection from neglect, exploitation, and abuse;
shall be designed to encourage the development of maximum self-reliance and independence in each
person; and shall be ordered only to the extent necessitated by each person’s actual mental and
adaptive limitations.

4. If the court determines that some form of guardianship or conservatorship is necessary, limited
guardianship or limited conservatorship shall be the preferred form of protection and assistance for
an incompetent person.
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.510 Definitions.

As used in this section:

1. “Conservator” means an individual, agency, or corporation appointed by the court to manage the
financial resources of an incompetent person.

2. “Developmental incompetency” means a severe, chronic incompetence of a person which:

(a) Is attributable to a mental or physical impairment or combination of mental and physical
impairments, including pervasive developmental disorder;

(b) Is manifested before the person attains age twenty-two (22);

(c) Is likely to continue indefinitely;

(d) Results in substantial functional limitations in three (3) or more of the following areas of major
life activity:

(1) Self-care;

(2) Receptive and expressive language;

(3) Learning;

(4) Mobility;

(5) Self-direction;

(6) Capacity for independent living; and

(7) Economic self-sufficiency; and

(e) Reflects the person’s need for a combination and sequence of special interdisciplinary or generic
care, treatment, or other services which are of lifelong or extended duration and are individually
planned and coordinated.

3. “Guardian” means any individual, agency, or corporation appointed to have full care, custody, and
control of an incompetent person.

4. “Incompetent” means a person legally adjudicated by a jury and by order of the court as being
unable to manage their personal or financial affairs and is not a medical disability, and is measured
by objective functional inabilities. It refers to any person fourteen (14) years of age or older who is:
(a) Unable to make informed decisions with respect to their personal affairs to such an extent that
they lack the capacity to provide for their physical health and safety; or

(b) Unable to make informed decisions with respect to their financial resources to such an extent that
they lack the capacity to manage their property effectively by those actions necessary to obtain,
administer, and dispose of both real and personal property.

(c) Such inability shall be evidenced by acts or occurrences within six (6) months prior to the filing
of the petition for guardianship or conservatorship and shall not be evidenced solely by isolated
instances of negligence, improvidence, or other behavior.

5. “Interdisciplinary evaluation report” means a report of an evaluation of a respondent performed to
determine whether they are partially incompetent or incompetent as defined herein.

6. “Interested entity” means an official or representative of a public or private agency, corporation, or
association concerned with that person’s welfare, or any other person found suitable by the court.

7 “Interested person” means any adult relative, friend or heir of the respondent or ward.

8. “Limited conservator” means an individual, agency, or corporation who possesses fewer than all of
the legal powers and duties of a full conservator, serving a fiduciary role appointed to assist in
managing the financial resources of a partially incompetent person and whose powers and duties
have been specifically enumerated.

9. “Limited guardian” means an individual who possesses fewer than all of the legal powers and
duties of a full guardian, and whose powers and duties have been specifically enumerated.

10. “Mentally ill person” means a person with substantially impaired capacity to use self-control,
judgment, or discretion in the conduct of their affairs and social relations, associated with
maladaptive behavior or recognized emotional symptoms where impaired capacity, maladaptive
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behavior, or emotional symptoms can be related to physiological, psychological, or social factors,
despite treatment.

11. “Partially incompetent” refers to an individual who lacks the capacity to manage some of their
personal affairs and/or financial resources as provided in subsection four (4) of this section, but who
cannot be found to be fully incompetent as provided therein.

12. “Petitioner” means a person who initiates a proceeding.

13. “Respondent” means an individual alleged to be a partially incompetent or incompetent person.
14. “Standby” guardian or conservator means a person or entity designated by the court to assume the
powers and duties assigned to a limited guardian, guardian, limited conservator, or conservator upon
their death, resignation, removal, incapacity or incompetency.

15. “Temporary emergency” guardian ad litem, guardian, or conservator means any individual,
agency, or corporation appointed to have care, custody, and control of an incompetent person not to
exceed sixty (60) days and whose powers and duties have been specifically enumerated.

16. “Testamentary” guardian or conservator means an individual, agency, or corporation nominated
in the will of a limited guardian, guardian, limited conservator, or conservator to succeed the testator
in that capacity upon their death.

17. “Ward” means a person for whom a limited guardian, guardian, limited conservator, or
conservator has been appointed.

.520 Jurisdiction of State District or Circuit Court -- Venue.

1. A State’s district, circuit or county court shall have exclusive jurisdiction over all proceedings
involving a determination of partial incompetency or incompetency, the appointment and removal of
guardians and conservators, and the management and settlement of their accounts.

2. The venue for all proceedings shall be:

(a) In the county where the respondent or ward last resided; or

(b) In the county of domicile of the respondent or ward.

.530 Filing of petition -- Contents -- Application -- Objections.

1. A petition for a determination of partial incompetency or incompetency and the appointment of a
limited guardian, or guardian, or limited conservator, or conservator may be filed by any interested
person under penalty of perjury; or without undue influence by an individual needing guardianship or
conservatorship. The respondent shall receive a copy of the petition; the date, time and place of
hearing; notice of the respondent’s rights provided by law before any hearing is held, and such notice
shall be issued by the clerk of the court upon filing of the petition and served upon the respondent by
a sheriff or any licensed process server returnable to the court. The petition shall set forth the
following:

(a) The name and address of the respondent;

(b) The date of birth of the respondent if known, or an approximate age;

(c) The nature and degree of the alleged incompetency of the respondent;

(d) The facts and reasons with verifiable documented evidence supporting the need for guardianship
or conservatorship;

(e) A description and approximation of the value of the respondent’s assets, property and financial
resources, including government benefits, insurance entitlements, and anticipated yearly income;

(f) The names and addresses of the respondent’s next of kin;

(g) The name and address of the individual or facility, if any, having custody of the respondent;

(h) The name, address and interest of the petitioner;

(i) The name and address of the petitioner’s attorney, if any; and

(j) The name and address of any person or entity appointed by the respondent as respondent’s
attorney-in-fact under a durable power of attorney, as defined by state law, or as respondent’s
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surrogate to make health care decisions under an advance directive;

(k) The name and address of physicians and medical doctors seen by the respondent within the
previous three (3) years;

(1) A copy of any known previously executed will, trust, power of attorney, durable power of
attorney, health care directive, advance directive or other directive(s).

2. The petition shall be accompanied by a verified application of the person or entity desiring
appointment as limited guardian, guardian, limited conservator, or conservator. The application shall
state the name, address, and qualifications of the applicant and their relationship to the respondent.
3. The respondent shall have the right to retain counsel of choice, to file any objection to or refute
any information contained in the petition or application at or any time prior to hearing.

4. No petition shall seek relief that is in conflict with any properly executed will, trust, power of
attorney, durable power of attorney, health care directive, advance directive or other directive(s)
unless undue influence can be proven in the creation of such documents by clear and convincing
evidence at a hearing held under the rules of civil procedure.

5. Any petition submitted by an adult relative shall first be subject to non-binding mediation which
may be attended by the respondent’s spouse and any person related by lineal consanguinity to the
respondent.

.540 Interdisciplinary evaluation report.

1. Prior to a hearing on a petition for a determination of partial incompetency or incompetency and
the appointment of a limited guardian, or guardian, or limited conservator, or conservator as
described in section .530, an interdisciplinary evaluation report shall be filed with the court within
thirty (30) days after filing the petition. The report may be filed as a single and joint report of the
interdisciplinary evaluation team, or it may otherwise be constituted by the separate reports filed by
each individual of the team.

2. Twenty (20) days prior to conducting any interdisciplinary evaluation, each evaluator, whether
single and joint, or separate, shall provide a written notice to the respondent identifying all individual
rights the respondent may lose upon a finding of total incompetency at trial and a notice of the
respondent’s right to contact an attorney before participating in any evaluation. The respondent shall
sign each notice on its face only to indicate receipt of same and shall be provided a copy of each
notice.

3. If the court and all parties to the proceeding and their attorneys agree to the admissibility of the
report or reports, the report or reports shall be admitted into evidence and shall be considered by the
jury. The report shall be compiled by at least three (3) individuals, and must include a physician, a
physician seen by the respondent within the last three years if available, a spouse and adult family
member by lineal consanguinity to the respondent, and may include a psychologist licensed or
certified by the laws of the state, and a person licensed or certified as a social worker by the laws of
the state, and there shall be no additional compensation beyond a standard rate of pay for their service
on the interdisciplinary evaluation team.

4. At least one (1) person participating in the compilation of the report shall have knowledge of the
particular incompetency which the respondent is alleged to have or knowledge of the skills required
of the respondent to care for their self and their estate.

5. If the respondent is alleged to be partially incompetent or incompetent due to untreatable mental
illness, at least one (1) person participating in the compilation of the interdisciplinary evaluation
report shall be a qualified mental health professional as defined by the laws of the state. If the
respondent is alleged to be partially incompetent or incompetent due to mental retardation, at least
one (1) person participating in the compilation of the evaluation report shall be a qualified mental
retardation professional as defined by the laws of the state.

6. The interdisciplinary evaluation report shall contain:
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(a) A description of the nature and extent of the respondent’s incompetence, if any;

(b) Current evaluations of the respondent’s social, intellectual, physical, and educational condition,
adaptive behavior, and social skills. Such evaluations may be based on prior evaluations not more
than three (3) months old, except that evaluations of the respondent’s intellectual condition may be
based on individual intelligence test scores not more than one (1) year old;

(c) An opinion as to whether guardianship or conservatorship is needed, the type of guardianship or
conservatorship needed, if any, and the reasons therefor;

(d) An opinion as to the length of time guardianship or conservatorship will be needed by the
respondent, if at all, and the reasons therefor;

(e) If a limited guardianship or conservatorship is recommended, a further recommendation as to the
scope of the guardianship or conservatorship, specifying particularly the rights to be limited and the
corresponding powers and duties of the limited guardian or limited conservator;

(f) A description of the social, educational, medical, and rehabilitative services currently being
utilized by the respondent, if any;

(g) A determination whether alternatives to guardianship or conservatorship are available such as, but
not limited to, a durable power of attorney or other forms of directives in order to avoid guardianship
or conservatorship;

(h) A recommendation as to the most appropriate treatment or rehabilitation plan and living
arrangement for the respondent and the reasons therefor, including the alleged incompetent person’s
preferences;

(i) A listing of all medications the respondent is receiving, the dosage, and a description of the impact
of the medication upon the respondent’s mental and physical condition and behavior;

(j) The names and addresses of all individuals who examined or interviewed the respondent or
otherwise participated in the evaluation;

(k) Any dissenting opinions or other comments by the evaluators.

7. The evaluation report may be compiled by a community mental health-mental retardation center, a
licensed facility for mentally ill or developmentally incompetent persons, if the respondent is a
resident of such facility, or a similar agency.

8. In all cases where the respondent is a resident of a licensed facility for mentally ill or
developmentally incompetent persons and the petition is filed by an employee of that facility, the
petition shall be accompanied by an interdisciplinary evaluation report prepared by the facility.

9. Except as provided in subsection six (6) of this section, the court shall order appropriate
evaluations to be performed by qualified persons or a qualified agency. The report shall be prepared
and filed with the court and copies mailed to the respondent and the attorneys for both parties at least
ten (10) days prior to the hearing. All items specified in subsection six (6) of this section shall be
included in the report.

10. If the person evaluated is a poor person as defined by the laws of the state, the examiners shall be
paid by the county in which the petition is filed upon an order of allowance entered by the court.
Payment shall be in an amount which is reasonable as determined by the court, except no payment
shall be required of the county for an evaluation performed by a salaried employee of a state agency
for an evaluation performed within the course of their employment. Additionally, no payment shall
be required of the county for an evaluation performed by a salaried employee of a community mental
health-mental retardation center or private facility or agency where the costs incurred by the center,
facility, or agency are reimbursable through third-party payors. Affidavits or other competent
evidence shall be admissible to prove the services rendered but not to prove their value.

11. The respondent or any interested party may serve and file a response to the evaluation report no
later than five (5) days prior to the hearing.

12. The respondent or any interested party may secure and submit an independent evaluation. If the
respondent is a poor person as defined by state law and unable to pay for the evaluation,
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compensation for the independent evaluation shall be paid by the county in an amount which is
reasonable as determined by the court.

.550 Hearing date and place -- Notice.

1. If the petition is accompanied by an interdisciplinary evaluation report when filed, the court shall
fix a date, time and place for a hearing to be held within sixty (60) days after the filing of the petition.
The time for a hearing may be extended by the court, on motion of either party, for cause.

2. Notice of the date, time and place of the hearing shall be served by the clerk of the court within
five (5) days of the filing of the petition and not less than fourteen (14) days prior to the hearing to
the attorneys for both parties, all persons named in the petition, the next of kin as determined by state
law, and any person proposed for appointment as limited guardian, guardian, limited conservator, or
conservator.

3. Notice to the respondent shall comply with section .530(1).

.560 Appointment of counsel for respondent -- Compensation.

1. Unless an appearance has been entered on behalf of the respondent, the court shall appoint counsel
for the respondent after thirty (30) days of the filing of a petition for determination of incompetence.
The respondent may refuse court-appointed counsel and retain counsel of choice during a
continuance not to exceed thirty (30) days or proceed pro se.

2. Appointed counsel shall be entitled to compensation for services. If counsel is appointed for a poor
person as defined by the laws of the state, the court shall prescribe reasonable compensation to be
paid by the county in which the proceeding is held in accordance with the complexity of the issues,
the time involved, and other relevant considerations, except that appointed counsel shall not be
compensated at a rate lower than sixty dollars ($60) an hour for time spent in court and no lower than
forty dollars ($40) an hour for time spent out of court.

3. If necessary the respondent’s appointed counsel shall act as guardian ad litem.

.570 Hearing -- Burden of proof.

1. At a hearing convened for the purpose of determining the incompetency of a respondent, the
respondent shall have a 12-person jury trial, open to the public, and shall have the right to hire
counsel of choice, present evidence and to confront and cross-examine all witnesses.

2. Jury trial fees shall be paid to the court by the petitioner without refund or reimbursement.

3. The respondent shall be present at the hearing, and their presence may be waived only upon a
determination of the court, based upon an objective medical finding, that their attendance would
subject them to serious risk of harm. Such determination shall be evidence only of the respondent’s
inability to attend the hearing and shall not be considered in determining the need for guardianship or
conservatorship.

4. The court may remove itself to the place of residence of the respondent to conduct the hearing in
the presence of the respondent.

5. The burden of proof shall be on the petitioner to prove the partial incompetency or incompetency
of the respondent beyond a reasonable doubt.

6. The respondent will not be determined partially incompetent or incompetent unless each of the
persons participating in such interdisciplinary evaluation has examined the respondent in person, and at
least one (1) of the persons who participated in the interdisciplinary evaluation testifies in person at
the hearing. This section shall not be interpreted to preclude the respondent from requiring the
testimony of more than one (1) person participating in the preparation of the evaluation report.

7. The court shall assure that all necessary means for a respondent to participate in and understand
the proceedings are provided and, if mechanical, are in working order during the proceedings.
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8. Ex parte communications shall void any petition or the results thereof and all hearings shall be
recorded either electronically or by stenographic recording.

9. If the petition is found to be frivolous or fraudulent, or not brought in good faith, or the petitioner
does not prevail, respondent’s counsel fees and all related fees and expenses shall be charged to the
petitioner.

10. The respondent shall retain rights to seek actual and punitive damages from the petitioner.

.580 Responsibilities of jury during a hearing -- Determinations upon finding of partial
incompetence or incompetence.

1. At a hearing convened for a determination of partial incompetence or incompetence, the jury shall:
(a) Inquire into the nature and extent of the general intellectual functioning of the respondent;

(b) Inquire into the respondent’s capacity to make informed decisions concerning their personal
affairs and financial resources;

(c) Determine whether the respondent is partially incompetent, incompetent, or has no incompetence
in relation to the management of their personal affairs; and

(d) Determine whether the respondent is partially incompetent, incompetent, or has no incompetence
in relation to the management of their financial resources.

2. If the respondent is found not to be partially incompetent, or incompetent, the petition shall be
dismissed.

3. If the respondent’s counsel is found not to be zealously defending the rights of the respondent, the
petition shall be dismissed.

4. If the respondent is found to be partially incompetent, or incompetent, the jury shall, at the same
hearing, determine:

(a) The specific legal incompetencies to which the respondent is subject, if the respondent has been
determined to be partially incompetent;

(b) Whether the respondent retains any or all legal and civil rights;

(c) The type of guardian or conservator to be appointed;

(d) The corresponding powers and duties of the limited guardian, or guardian, or limited conservator,
or conservator, if the respondent has been determined to be partially incompetent or incompetent;

(1) The jury shall consider the qualifications, current caseload and relevant work history of a limited
guardian or guardian, or limited conservator or conservator before approving any assignment.

(2) The jury shall determine the duties of the limited guardian, or guardian, or limited conservator, or
conservator to the respondent in areas concerning, but not limited to, professional visitation schedule
of the limited guardian, or guardian, or limited conservator, or conservator to the respondent,
respondent’s access to finances for personal use, respondent’s access to family and friends, and the
respondent’s exercise of personal freedoms.

(e) The individual or entity to be appointed by the court as limited guardian or guardian, or limited
conservator or conservator;

(f) The individual or entity, if any, to be appointed as standby guardian or conservator; and

(g) The duration of the term of guardianship or conservatorship.

.590 Types of guardians and conservators to be appointed -- Order of appointment -- Filing of
judgment and order -- Legal incompetence.

1. If the respondent is found partially incompetent in managing their personal affairs, but not partially
incompetent or incompetent in managing their financial resources, a limited guardian shall be
appointed.

2. If the respondent is found partially incompetent in managing their financial resources, but not
partially incompetent or incompetent in managing their personal affairs, a limited conservator shall
be appointed.

10
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3. If the respondent is found incompetent in managing their personal affairs, but not partially
incompetent or incompetent in managing their financial resources, a guardian shall be appointed.

4. If the respondent is found incompetent in managing their financial resources, but not partially
incompetent or incompetent in managing their personal affairs, a conservator shall be appointed.

5. The order of appointment of a limited guardian, or guardian, or a limited conservator, or
conservator shall specify:

(a) The type of guardianship or conservatorship to which the ward is subject;

(b) The name and address of the limited guardian, or guardian, or limited conservator, or conservator;
(c) The name and address of the standby guardian or conservator, if a standby guardian or
conservator is designated;

(d) The specific legal incompetencies to which the respondent is subject, if the respondent has been
determined to be partially incompetent or incompetent;

(e) The corresponding powers and duties of the limited guardian or limited conservator, if the
respondent has been determined to be partially incompetent;

(f) The corresponding powers and duties of the guardian or conservator, if the respondent has been
determined incompetent, and;

(g) The duration of the term necessary for guardianship or conservatorship.

6. A limited guardian or limited conservator shall not be appointed for a term greater than one (1)
year and may be appointed for a lesser period. A guardian or conservator may be appointed for a
period of unlimited duration subject to annual review by the court at an open hearing.

7. The judgment of partial incompetence or incompetence and the order of appointment shall be filed
by the court. The judgment shall be indexed by the county clerk in the book in which notices of
actions and encumbrances are indexed. Unless such judgment is filed and indexed, it shall not
constitute notice to any subsequent bona fide purchaser for value, mortgagee, or encumbrancer.

8. If the respondent is determined to be partially incompetent or incompetent but no limited guardian,
or guardian, or limited conservator, or conservator is appointed at the hearing, the determination shall
have no legal effect.

9. The rights of which a ward is legally deprived of upon a determination of incompetence in
managing their personal affairs and financial resources include, but are not limited to, the right to
dispose of property, execute instruments, enter into contractual relationships, determine their living
arrangements, consent to medical procedures, and obtain a motor vehicle operator’s license. A ward
shall only be deprived of the right to vote if the jury separately and specifically makes a finding on
the record.

10. A partially incompetent or incompetent person for whom an emergency guardian, limited
guardian or guardian, or emergency conservator, limited conservator, or conservator has been
appointed retains all legal and civil rights except those which have by the jury been designated as
legal incompetencies or which have been specifically granted to the limited guardian, guardian, or
limited conservator, conservator.

11. A person who is partially incompetent may be subject to some but not all of the incompetencies
specified in subsection nine (9) of this section.

.600 Appointment -- Consideration of preference of respondent.

1. Prior to the appointment, the court shall make a reasonable effort to question the respondent
concerning their preference regarding the person or entity to be appointed limited guardian, or
guardian, or limited conservator, or conservator, and any preference indicated shall be given due
consideration.

2. The jury may appoint as limited guardian, or guardian, or limited conservator, or conservator any
suitable person or any entity, public or private, capable of conducting an active guardianship or
conservatorship program.
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3. No appointment or order shall be issued that is in conflict with any properly executed will, trust,
power of attorney, durable power of attorney, health care directive, advance directive or other
directive(s) unless undo influence can be proven in the creation of such documents by clear and
convincing evidence at a hearing held under the rules of civil procedure.

4. A limited guardian, or guardian, or limited conservator, or conservator may act within their scope
of authority without counsel.

.605 Qualifications to consider when appointing a guardian or conservator.

Preference shall be given to any sui juris person who meets the following qualifications when
appointing a person as guardian or conservator:

1. Kinship to respondent;

2. Education and business experience of applicant;

3. Capability to handle financial affairs;

4. Ability to carry out the requirements of guardian or conservator;

5. Long-term relationship with respondent.

.610 Petition for renewal of limited appointment -- Accompanying affidavits.

Prior to the expiration of a term of a limited guardianship or limited conservatorship, the limited
guardian or limited conservator may petition for a renewal of their appointment for a period not to
exceed one (1) year. The petition shall be accompanied by sworn affidavits of a physician, or a
psychologist licensed or certified by the laws of the state, or a person licensed or certified as a social
worker by the laws of the state, supporting the need for the continuation of the limited guardianship
or limited conservatorship.

.620 Petition for relief -- Hearing on petition -- Judgment.

1. A partially incompetent or incompetent person, their limited guardian, or guardian, or limited
conservator, or conservator, or any other person or entity may petition the court for:

(a) Termination or modification of an order of partial incompetence or incompetence;

(b) Removal and/or replacement of a limited guardian, or guardian, or limited conservator, or
conservator; or

(c) Renewal of the appointment of a limited guardian or limited conservator.

2. Petitions pursuant to this section shall set forth:

(a) The name and address of the ward;

(b) The name and address of the limited guardian, or guardian, or limited conservator, or conservator;
(c) The name, address, and interest of the petitioner;

(d) The names and addresses of the ward’s next of kin;

(e) The name and address of the individual or facility, if any, having custody of the ward;

(f) The relief requested; and

(g) The facts and reasons supporting the request.

3. A request under subsection (1) of this section, if made by the ward, may be communicated to the
court by any means, including, but not limited to, oral communication or informal letter. If such a
request is communicated by means other than a petition, the court shall appoint a suitable person who
may, but need not be, an employee of the state, county, or court to prepare a written petition to be
filed with the court within seven (7) days following the petition.

4. A partially incompetent or incompetent person, their limited guardian, or guardian, or limited
conservator, or conservator, or any other person or entity may petition the court for a trial by jury for
relief under this section.

5. Within thirty (30) days after the filing of a petition for relief under this section, the court shall
conduct a hearing at which the ward shall be entitled to counsel of choice. The time for a hearing
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may be extended by the court, on motion of either party, for cause. Notice of the date, time and place
of the hearing shall be served by the clerk of the court not less than fourteen (14) days prior to the
hearing to the ward and all persons named in the petition.

6. At the request of any party or on its own initiative, the court may order an interdisciplinary
evaluation of the ward. The time period in which the court must review a petition may be extended
for an appropriate period of time if an evaluation is ordered by the court. The county shall pay for
the interdisciplinary evaluation report if the ward is a poor person as defined by state law. The
interdisciplinary evaluation report may be filed as a single or joint report of the interdisciplinary
evaluation team, or it may otherwise be constituted by the separate reports filed by each individual of
the team. If the court and all parties to the proceeding and their attorneys agree to the admissibility of
the report or reports, the report or reports shall be admitted into evidence and shall be considered by
the court.

7. If the original order is dissolved and no further order is issued, the ward shall be relieved of all
legal incompetencies and all restrictions previously imposed. The court shall enter an order and
judgment restoring to the person all of the rights and privileges of a citizen. The clerk shall note the
judgment or modification in the book in which notices of actions and encumbrances are indexed.

8. The clerk of the court shall transmit a certified copy of the restoration judgment or modification to
the originating court, if the judgment or modification is ordered by a court other than the court in
which the original judgment was entered.

.660 Specific powers and duties of limited guardian or guardian.

1. It shall be the general duty of the limited guardian or guardian to carry out diligently and in good
faith the specific duties and powers determined by the jury and to:

(a) Assure that the personal, civil, and human rights of the ward are protected; and

(b) Encourage the ward to:

(1) Participate to the maximum extent of their abilities in all decisions that affect them;

(2) Act in their own behalf on all matters in which they are able to do so; and

(3) Develop or regain, to the maximum extent possible, their capacity to meet the essential
requirements for their physical health or safety, and, if impaired, their capacity to manage their
financial resources.

(c) Act with respect to the ward in a manner that limits the deprivation of civil rights and restricts any
personal freedom only to the extent necessary to provide needed care and services. Isolation and
restricted visitation may be considered a deprivation of civil rights and personal freedom. The limited
guardian or guardian will actively work to assure the ward is able to visit and interact will all family
members unless the jury, after hearing evidence and testimony, has determined a specific family
member is a danger to the ward;

(d) Expend sums from the financial resources of the ward that are reasonable and necessary to carry
out the powers and duties assigned to them and, unless a separate limited conservator or conservator
has been appointed, to manage the financial resources of this ward;

(e) To make provision for the ward’s care, comfort, and maintenance and arrange for such
educational, social, vocational, and rehabilitation services as are appropriate and as will assist the
ward in the development of maximum self-reliance and independence;

(f) To involve the ward as much as possible in and not restrict the exercise of the ward’s religious
expression.

2. A guardian of a partially incompetent or incompetent person shall have the following powers and
duties, except as limited by the determination of the jury and order of the court:

(a) To take custody of the ward and to maintain the ward’s preferred and least restrictive place of
abode within the state, except that, if at any time a guardian determines it necessary to place a ward
in any residential facility, the guardian shall, thirty (30) days prior to such placement, file with the
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court a petition for placement, stating with specificity the reasons for such placement, and an
interdisciplinary evaluation report detailing the social, psychological, medical or other considerations
on which such placement is predicated, a description of the treatment or habilitation programs which
will benefit the ward as a result of such placement, and a determination that such placement will
provide appropriate treatment in the least restrictive treatment and residential program. For purposes
of this subsection, the interdisciplinary evaluation report may be one performed within two (2)
months prior to the placement for purposes of determining whether such placement is necessary and
appropriate. Timely notice of hearing on such petition shall be mailed by the clerk of the court to all
interested persons or entities in accordance with section .530;

(b) To give any necessary consent or approval to enable the ward to receive medical or other
professional care, counsel, treatment or service, except that a limited guardian or guardian may not
consent on behalf of a ward to an abortion, sterilization, psychosurgery, removal of a bodily organ, or
amputation of a limb, unless the procedure is first approved by order of the court or is necessary, in
an emergency situation, to preserve the life or prevent serious impairment of the physical health of
the ward.

3. A limited guardian or guardian must inform and involve family members concerning the medical
condition of the ward, including but not limited to placement in any care facility, any hospitalization,
or any condition involving anticipated or imminent death. The guardian must, prior to any burial,
cremation or other post-mortem process, inform all parties of such death who were noticed in the
original petition for guardianship as described in .550(2).

4. Court approval must be obtained before any measures are taken that have the potential to shorten
the lifespan of the ward.

5. If a separate limited conservator or conservator has been appointed for the ward, the expenditure
of funds by the limited guardian or guardian shall be consistent with the duties assigned to and
procedures and policies established by such limited conservator or conservator. Conflicts arising
between a limited guardian or guardian and a limited conservator or conservator, or the ward
regarding the expenditure of funds which are unable to be otherwise resolved shall be submitted to
the court for resolution.

6. A ward’s living will shall not be violated.

.670 Annual report of limited guardian or guardian.

1. A limited guardian or guardian shall file with the court at least annually a true and verified report
stating:

(a) The ward’s current mental, physical, and social condition;

(b) The address of every residence of the ward during the reporting period and length of stay at each
residence;

(c) A summary of the medical, social, educational, vocational, and other professional services
received by the ward during the reporting period;

(d) An outline of the limited guardian’s or guardian’s visits with and activities on behalf of the ward;
(e) A recommendation as to the need for continued limited guardianship or guardianship;

(f) A statement signed by the standby guardian, if one has been appointed, that the standby guardian
continues to be willing to serve in the event of the death, resignation, removal, or incapacity of the
guardian; and

(g) Other information requested by the court or useful to the record including but not limited to a
statement by the limited guardian or guardian concerning what has been done, or is currently being
done, to encourage the ward’s independence, and a written statement from the ward concerning the
care provided.
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2. For the purpose of filing the report required by subsection one (1) of this section, the limited
guardian or guardian shall be given access to records pertaining to the ward held by public or private
agencies that contain information necessary for the guardian to perform their duties.

3. The court shall review the report required in subsection one (1) of this section and take whatever
action it considers necessary to enhance the well-being of the ward.

4. In addition to the requirements of this section, a limited guardian or guardian shall comply with the
reporting requirements of a limited conservator or conservator unless a separate limited conservator
or conservator has been appointed.

5. The limited guardian or guardian shall not fraudulently spend down the assets of the ward in order
to obtain the ward’s eligibility for any private or governmental benefits.

.690 Specific powers and duties of limited conservator or conservator.

1. It shall be the general duty of the limited conservator or conservator to carry out, diligently and in
good faith, the specific duties and powers determined by the jury and to:

(a) Manage or assist in managing those financial resources placed under their supervision and/or
control as would a prudent person managing their own resources and, if a conservator has special
skills or is named conservator on the basis of representations of special skills or expertise, they shall
use those skills; and

(b) Encourage the ward to:

(1) Participate, to the maximum extent of their abilities, in all decisions which affect them;

(2) Act on their own behalf on all matters in which they are able to do so; and

(3) Develop or regain, to the maximum extent possible, their capacity to manage their financial
resources.

2. A limited conservator or conservator shall expend or distribute, or authorize the expenditure or
distribution of, or assist in the expenditure or distribution of, the principal or income from the
financial resources placed under their supervision and control to assure that:

(a) The essential requirements for the physical health or safety of the ward are met;

(b) The rights of the ward are protected;

(c) The financial resources of the ward that are subject to the conservatorship are prudently managed
and conserved;

(d) The ward’s state and federal income taxes and state personal property taxes are paid on time;

(e) The ward’s pre-existing and current financial obligations are paid;

(f) The ward has the opportunity to develop or regain the capacity to perform functions previously
removed; and

(g) The limited guardian or guardian for the ward, if any, is able to carry out the duties and powers
determined by the jury.

3. In performing their duties, the limited conservator or conservator shall consider:

(a) The size of the financial resources under the limited conservator’s or conservator’s supervision or
control;

(b) The probable duration of the conservatorship;

(c) The likelihood that the ward may be able to manage their financial resources in the future;

(d) The accustomed standard of living of the ward;

(e) Other funds or resources that may be used for the support of the ward which have not been placed
under the control or supervision of the limited conservator or conservator; and

(f) The requests of the ward and the ward’s limited guardian or guardian, if any.

4. A limited conservator or conservator of a partially incompetent or incompetent person has all of
the powers conferred herein, except as limited by determination the jury, and any additional powers
conferred by law on trustees. The conservator may take possession of the ward’s real and personal
property, and of all rents, incomes, and benefits therefrom, whether accruing before or after their
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appointment, and of the proceeds arising from the sale, mortgage, lease or exchange thereof. Subject
to such possession the title of all such estate and to the increment and proceeds thereof shall be to the
ward and not to the limited conservator or conservator. It is the duty of the conservator to protect
and preserve the estate, to retain, sell and invest it as hereinafter provided, prosecute or defend
actions, claims or proceedings in any jurisdiction for the protection of the estate’s assets, to account
for it faithfully, to perform all other duties required of them by law, and, at the termination of the
conservatorship, to deliver the assets of the ward to the persons lawfully entitled thereto.

5. The limited conservator or conservator shall apply the money and property for the payments of
debts, taxes, claims, charges and expenses of the conservatorship and for the support, care,
maintenance and education of the ward or the ward’s dependents.

6. Any sale of realty of a ward shall be as provided by state law. Consideration shall be given to the
ward’s preferences in regard to the distribution of real or personal property and to preserve all items
for distribution as listed in a ward’s properly and previously executed will.

7. If a separate limited guardian or guardian has been appointed for the ward, the expenditure of
funds by the limited conservator or conservator shall be consistent with the duties assigned to and
procedures and policies established by such limited guardian or guardian. Conflicts arising between a
limited conservator or conservator, and a limited guardian or guardian, or the ward regarding the
expenditure of funds which are unable to be otherwise resolved shall be submitted to the court for
resolution.

.710 Filing of inventory by limited conservator or conservator -- Biannual report -- Final report
and account.

1. Within thirty (30) days of appointment, the limited conservator or conservator shall file with the
court a true and verified inventory of all the real and personal property of the ward which has come
to their possession or knowledge, including a statement of all encumbrances, liens, and other secured
claims on any item, any claims against the estate of the ward, and any cause of action accruing to the
ward. The limited conservator or conservator shall provide a copy thereof to the ward and all parties
of record.

2. A limited conservator or conservator, or any guardian acting as such, shall file with the court a true
and verified report and financial account biannually within thirty (30) days after the anniversary date
of their appointment. The report shall contain:

(a) The present personal status of the ward whose estate is managed by the limited conservator or
conservator;

(b) The limited conservator or conservator’s plan for preserving and maintaining the estate of which
they have control or supervision;

(c) The need for continuation or cessation of the limited conservatorship or conservatorship; and

(d) The need for any alteration in the powers of the limited conservatorship or conservatorship.

3. The biannual report shall specify the amount and type of real and personal property received by
the limited conservator or conservator and remaining in their control or invested by them, the nature
of such investment, and expenditures made during the preceding year. Upon request of the court or
any interested party, the limited conservator or conservator shall produce for examination any
information or documentation which the court may consider relevant to the accounting of the
financial and property transactions of the estate.

4. Each new accounting shall show a continuous carryover from the previous accounting of all assets
identifying their former and current status, and a showing of any beginning cash balance from the
previous accounting and an ending balance for the new accounting.

5. Upon the resignation, removal, or death of a limited conservator or conservator, or on the
termination of the conservatorship, the limited conservator or conservator, or their personal
representative, shall forthwith submit a final report and account to the court and to the former ward
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and to the successor limited conservator or conservator and any interested person or entity within 30
days of the resignation, removal or death of a limited conservator or conservator, or on the
termination of the conservatorship, or, if the ward is deceased, to their personal representative, and
shall pay over the trust estate to the person entitled thereto. Upon approval of the report and account,
the limited conservator or conservator shall be discharged and their surety, if any, may be released.
6. The limited conservator or conservator shall not fraudulently spend down the assets of the ward in
order to obtain the ward’s eligibility for any private or governmental benefits

720 Surety of limited conservator or conservator

The court shall require a limited conservator or conservator to provide surety on their bond consistent
with the provisions of state law, except for the appointment of a family member in which case the
court may decide to waive the surety bond or have it paid for from the estate.

.725 Final accounting.
A report of final accounting shall be submitted to the court by a limited guardian, or guardian, or
limited conservator, or conservator within thirty (30) days of termination of assigned care.

730 Testamentary nomination -- Succession of parent as guardian.

1. A parent, spouse, or child of a partially incompetent or incompetent person who has been
appointed as emergency guardian, limited guardian, or guardian, or emergency conservator, limited
conservator, or conservator of that person may, by will, nominate an individual to succeed in that
capacity upon the testator’s death. Such nomination shall be reviewed by the court upon admitting
the will to probate if no other person is serving in that capacity at the time of the testator’s death and
no standby guardian or conservator has been appointed.

2. When the biological or adoptive parents of a partially incompetent or incompetent adult person are
appointed in any capacity as co-guardians or co-conservators of that person and one (1) of the co-
guardians or co-conservators dies, the survivor shall become the successor guardian or conservator
without any additional action by the court.

.760 Court costs -- Compensation and reimbursement for expenses.

1. No court costs shall be charged to a respondent or ward in any proceeding under this code if the
respondent or ward is a poor person as defined by state law.

2. Limited guardians, or guardians, or limited conservators, or conservators are entitled to reasonable
compensation for services rendered and to reimbursement for reasonable and necessary expenses and
attorney’s fees incurred in the exercise of their assigned guardianship or conservatorship duties and
powers. Such compensation and reimbursement may be paid from the financial resources of the
ward. Compensation and reimbursement of limited guardians, or guardians, or limited conservators,
or conservators shall not exceed three percent (3%) of the ward’s assets as determined annually,
except for any family member as determined by lineal consanguinity serving in such capacity.

3. All compensation for services under this section shall be approved by court order.

.770 Confidentiality of records -- Disclosure of information -- Expungement of records.

1. All determinations of incompetency and orders of appointment, modification, and termination
shall be filed as public records with the clerk of the court. All court records of a respondent made in
all proceedings shall be open to the general public.

2. Following the dismissal or withdrawal of a petition filed under this chapter or a determination that
a respondent is no longer incompetent, the respondent may at any time move to have all court records
pertaining to the proceedings expunged from the files of the court.

17



829
830
831
832
833
834
835
836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853
854
855
856
857
858
859
860
861
862
863
864
865
866
867
868
869
870
871
872
873
874
875
876

.800 Notices.

1. Any first notice relating to failure to file reports of any type required in this chapter and any
notices of rule motions shall be sent by the court or by the party making the motion to the attorney of
record for the guardian and to all persons named in the original petition as required by section
.530(1).

2. If there is no attorney of record or there is a second or subsequent notice relating to failure to file
reports, or any second or subsequent notice with regard to a rule motion, the notice shall be sent by
the court or by the party making the motion to the guardian as well as to the attorney of record, if
any, and the guardian, and all persons named in the original petition as required by section .530(1).

925 Filing of temporary emergency petition — Ex parte communications.

1. A petition for a determination of temporary emergency partial incompetency or incompetency and
the appointment of an emergency limited guardian ad litem, emergency limited guardian, or
emergency limited conservator may be filed by any interested person. The respondent shall receive
notice of the petition and a copy of the petition and notice of the respondent’s rights provided by law
before any hearing is held, and such notices shall be issued by the clerk of the court upon filing of the
petition. These notices shall be served upon the respondent before any hearing is held and such
notices shall be issued by the clerk of the court upon filing of the petition and served upon the
respondent by a sheriff or any licensed process server returnable to the court. Notice shall also be
given to the respondent’s next of kin and any interested person within three (3) business days of the
petition’s filing by certified return receipt U.S. Mail returnable to the court.

2. The petition must set forth the following:

(a) The name, address, and interest of the petitioner;

(b) The name and address of the petitioner’s attorney, if any;

(c) The name and address of the respondent;

(d) The date of birth of the respondent if known, or an approximate age;

(e) The names and addresses of the respondent’s next of kin;

(f) The danger alleged to be imminent;

(g) The nature and degree of the alleged incompetence of the respondent;

(h) The type of appointment and the protection and assistance requested;

(1) The facts and reasons supporting the request with verifiable documented evidence, including any
medical reports, supporting the need for emergency guardianship or conservatorship;

(j) A description and approximation of the value of the respondent’s financial resources;

(k) The name and address of the individual or facility, if any, having custody of the respondent;

(1) The name, address, and qualifications of the proposed emergency limited guardian ad litem,
emergency limited guardian or emergency limited conservator;

(m) The name and address of any person or entity appointed by the respondent as respondent’s
attorney-in-fact under a durable power of attorney, as defined by state law, or as respondent’s
surrogate to make health care decisions under an advance directive;

(n) The name and address of physicians and medical doctors seen by the respondent within the
previous three (3) years;

(o) A copy of any known previously executed will, trust, power of attorney, durable power of
attorney, health care directive, advance directive or other directive(s).

3. Within two (2) weeks of the filing of a petition pursuant to this section, the court shall conduct a
preliminary hearing at which the respondent shall be entitled to counsel. Notice of the date, time and
place of the preliminary hearing shall be given within three (3) business days following the filing of
the petition to all persons named in the petition as set forth in subsection one (1) of this section and to
the county attorney.
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4. The petition shall be accompanied by a verified application of the person or entity desiring
appointment as emergency guardian ad litem, emergency limited guardian, or emergency limited
conservator. The application shall state the name, address, and qualifications of the applicant and
their relationship to the respondent.

5. The respondent shall have the right to retain counsel of choice, or have counsel appointed by the
court if the respondent is a poor person as defined by state law, or to refuse counsel in which case a
guardian ad litem shall be appointed by the court, or to request a continuance if necessary to pursue
retaining counsel of choice, to file any objection to or refute any information contained in the petition
at or any time prior to hearing.

6. The burden shall be on the petitioner to prove by clear and convincing evidence the need for the
emergency appointment of an emergency limited guardian ad litem, emergency limited guardian, or
emergency limited conservator.

7. If the court appoints an emergency limited guardian ad litem, or an emergency limited guardian, or
an emergency limited conservator or appoints another to do so in an emergency situation as set forth
in subsection one (1) of this section, the court shall state on the record findings of fact as to the
danger determined to be imminent, the sources relied on in arriving at such determination, the type of
assistance to be provided, and the powers and duties of the emergency limited guardian ad litem,
emergency limited guardian, or emergency limited conservator.

(a) The authority of the emergency guardian ad litem, or emergency guardian, or emergency
conservator shall expire within 60 days.

(b) Emergency guardianship or emergency conservatorship shall cease after 60 days.

(c) Upon the termination of an emergency guardianship or emergency conservatorship, any petition
for further guardianship or conservatorship shall follow the requirements of .520 - .800.

(d) No petition for permanent guardianship shall be filed if an official investigation involving the
respondent is pending or until such investigation is concluded and results reported to the court.

8. Ex parte communications shall void any emergency petition or the results thereof and all hearings
shall be recorded either electronically or by stenographic recording and held open to the public.

9. In no event shall any assets or property of the respondent be available to any emergency limited
guardian ad litem, emergency limited guardian, or emergency limited conservator or to assignment
by the court for the duration of any emergency appointment, except for the payment of pre-existing
or necessary expenses. An accurate accounting of such expenses shall be maintained by the
emergency limited guardian ad litem, emergency limited guardian, or emergency limited conservator
and filed with the court upon termination of the emergency guardianship or conservatorship.

10. For the duration of appointment of any temporary emergency limited guardian ad litem,
emergency limited guardian, or emergency limited conservator, the respondent may be considered a
ward of the state, but shall retain sole interest in all personal assets and property, which shall not be
used for care of the respondent under this section.

11. The court shall endeavor to appoint a spouse or family member by lineal consanguinity as
emergency limited guardian ad litem, emergency limited guardian, or emergency limited conservator,
and in no event shall the respondent be subject to orders of the court or actions by the emergency
limited guardian ad litem, emergency limited guardian, or emergency limited conservator that restrict
freedoms of the respondent beyond what is necessary to preserve the immediate health and welfare of
the respondent.

12. No petition shall seek relief that is in conflict with any properly and previously executed will,
trust, power of attorney, durable power of attorney, health care directive, advance directive or other
directive(s) unless undue influence is proven in the creation of such documents by clear and
convincing evidence at a hearing held under the rules of civil procedure.
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990 Penalties.

1. A violation of or a failure to perform any provision of this code shall be considered an emergency
for the purpose of hearing on such violation or failure, and a finding that a violation or failure
occurred shall result in immediate termination of the guardianship/conservatorship and with all rights
returned to the ward.

(a) A determination of any violation or failure to perform any provision of this code shall be
considered by a preponderance of evidence.

(b) A correctable error shall not be considered a defense for any violation or failure to perform any
provision of this code.

2. Upon petition by any interested person, a new hearing shall be required to re-determine any
incompetency. Upon petition by any person or entity, such new hearing shall be governed by the
rules of criminal procedure in order to guarantee the preservation of the respondent’s future civil
rights.

3. Upon petition by any person or entity, additional remedy for relief of any non-criminal violation or
failure to perform any provision of this code shall be governed by the rules of civil procedure.

4. Any person who wrongfully causes or conspires with or assists another in causing the unwarranted
determination of partial incompetence or incompetence of any individual under the provisions of this
code or the denial of any individual of any rights accorded to them under the provisions of this code
shall be penalized under the provisions of United States Code Title 18, Part 1, Chapter 13, § 242.
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